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may consult with the union at the em-
ployer’s place of business or other ap-
propriate entities. If ETA determines
that the strike or lockout is covered
under DHS’s ‘“‘Effect of strike’’ regula-
tion for ‘“H” visa holders, ETA shall
certify to DHS, in the manner set forth
in that regulation, that a strike or
other labor dispute involving a work
stoppage of workers in the same occu-
pational classification as the H-1B non-
immigrant is in progress at the place of
employment. See 8 CFR 214.2(h)(17).

(b) Documentation of the third labor
condition statement. The employer need
not develop nor maintain documenta-
tion to substantiate the statement ref-
erenced in paragraph (a) of this sec-
tion. In the case of an investigation,
however, the employer has the burden
of proof to show that there was no
strike or lockout in the course of a
labor dispute for the occupational clas-
sification in which an H-1B non-
immigrant is employed, either at the
time the application was filed or dur-
ing the validity period of the LCA.

[569 FR 65659, 65676, Dec. 20, 1994 as amended
at 66 FR 63302, Dec. 5, 2001]

§655.734 What is the fourth LCA re-
quirement, regarding notice?

An employer seeking to employ H-1B
nonimmigrants shall state on Form
ETA 9035 or 9035E that the employer
has provided notice of the filing of the
labor condition application to the bar-
gaining representative of the employ-
er’'s employees in the occupational
classification in which the H-1B non-
immigrants will be employed or are in-
tended to be employed in the area of
intended employment, or, if there is no
such bargaining representative, has
posted notice of filing in conspicuous
locations in the employer’s establish-
ment(s) in the area of intended employ-
ment, in the manner described in this
section.

(a) Establishing the notice requirement.
The fourth labor condition application
requirement shall be established when
the conditions of paragraphs (a)(1) and
(a)(2) of this section are met.

(1)(i) Where there is a collective bar-
gaining representative for the occupa-
tional classification in which the H-1B
nonimmigrants will be employed, on or
within 30 days before the date the labor
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condition application is filed with
ETA, the employer shall provide notice
to the bargaining representative that a
labor condition application is being, or
will be, filed with ETA. The notice
shall identify the number of H-1B non-
immigrants the employer is seeking to
employ; the occupational classification
in which the H-1B nonimmigrants will
be employed; the wages offered; the pe-
riod of employment; and the loca-
tion(s) at which the H-1B non-
immigrants will be employed. Notice
under this paragraph (a)(1)(i) shall in-
clude the following statement: ‘“Com-
plaints alleging misrepresentation of
material facts in the labor condition
application and/or failure to comply
with the terms of the labor condition
application may be filed with any of-
fice of the Wage and Hour Division of
the United States Department of
Labor.”

(ii) Where there is no collective bar-
gaining representative, the employer
shall, on or within 30 days before the
date the LCA is filed with ETA, provide
a notice of the filing of the LCA. The
notice shall indicate that H-1B non-
immigrants are sought; the number of
such nonimmigrants the employer is
seeking; the occupational -classifica-
tion; the wages offered; the period of
employment; the location(s) at which
the H-1B nonimmigrants will be em-
ployed; and that the LCA is available
for public inspection at the H-1B em-
ployer’s principal place of business in
the U.S. or at the worksite. The notice
shall also include the statement:
“Complaints alleging misrepresenta-
tion of material facts in the labor con-
dition application and/or failure to
comply with the terms of the labor
condition application may be filed with
any office of the Wage and Hour Divi-
sion of the United States Department
of Liabor.” If the employer is an H-1B-
dependent employer or a willful viola-
tor, and the LCA is not being used only
for exempt H-1B nonimmigrants, the
notice shall also set forth the non-
displacement and recruitment obliga-
tions to which the employer has at-
tested, and shall include the following
additional statement: ‘“‘Complaints al-
leging failure to offer employment to
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an equally or better qualified U.S. ap-
plicant or an employer’s misrepresen-
tation regarding such offers of employ-
ment may be filed with the Depart-
ment of Justice, Civil Rights Division,
Office of Special Counsel for Immigra-
tion-Related Unfair Employment Prac-
tices, 950 Pennsylvania Avenue, NW.,
Washington, DC 20530, Telephone: 1
(800) 255-8155 (employers), 1 (800) 255—
7688 (employees); Web address: http:/
www.usdoj.gov/crt/osc.”” The notice shall
be provided in one of the two following
manners:

(A) Hard copy notice, by posting a no-
tice in at least two conspicuous loca-
tions at each place of employment
where any H-1B nonimmigrant will be
employed (whether such place of em-
ployment is owned or operated by the
employer or by some other person or
entity).

(I) The notice shall be of sufficient
size and visibility, and shall be posted
in two or more conspicuous places so
that workers in the occupational clas-
sification at the place(s) of employ-
ment can easily see and read the posted
notice(s).

(2) Appropriate locations for posting
the notices include, but are not limited
to, locations in the immediate prox-
imity of wage and hour notices re-
quired by 29 CFR 516.4 or occupational
safety and health notices required by
29 CFR 1903.2(a).

(3) The notices shall be posted on or
within 30 days before the date the labor
condition application is filed and shall
remain posted for a total of 10 days.

(B) Electronic notice, by providing
electronic notification to employees in
the occupational classification (includ-
ing both employees of the H-1B em-
ployer and employees of another person
or entity which owns or operates the
place of employment) for which H-1B
nonimmigrants are sought, at each
place of employment where any H-1B
nonimmigrant will be employed. Such
notification shall be given on or within
30 days before the date the labor condi-
tion application is filed, and shall be
available to the affected employees for
a total of 10 days, except that if em-
ployees are provided individual, direct
notice (as by e-mail), notification only
need be given once during the required
time period. Notification shall be read-
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ily available to the affected employees.
An employer may accomplish this by
any means it ordinarily uses to com-
municate with its workers about job
vacancies or promotion opportunities,
including through its ‘“home page’ or
‘‘electronic bulletin board’ to employ-
ees who have, as a practical matter, di-
rect access to these resources; or
through e-mail or an actively cir-
culated electronic message such as the
employer’s newsletter. Where affected
employees at the place of employment
are not on the ‘“‘intranet’ which pro-
vides direct access to the home page or
other electronic site but do have com-
puter access readily available, the em-
ployer may provide notice to such
workers by direct electronic commu-
nication such as e-mail (i.e., a single,
personal e-mail message to each such
employee) or by arranging to have the
notice appear for 10 days on an
intranet which includes the affected
employees (e.g., contractor arranges to
have notice on customer’s intranet ac-
cessible to affected employees). Where
employees lack practical computer ac-
cess, a hard copy must be posted in ac-
cordance with paragraph (a)(1)(ii)(A) of
this section, or the employer may pro-
vide employees individual copies of the
notice.

(2) Where the employer places any H-
1B nonimmigrant(s) at one or more
worksites not contemplated at the
time of filing the application, but
which are within the area of intended
employment listed on the LCA, the em-
ployer is required to post electronic or
hard-copy notice(s) at such worksite(s),
in the manner described in paragraph
(a)(1) of this section, on or before the
date any H-1B nonimmigrant begins
work.

(3) The employer shall, no later than
the date the H-1B nonimmigrant re-
ports to work at the place of employ-
ment, provide the H-1B nonimmigrant
with a copy of the LCA (Form ETA
9035, or Form ETA 9035E) certified by
ETA and signed by the employer (or by
the employer’s authorized agent or rep-
resentative). Upon request, the em-
ployer shall provide the H-1B non-
immigrant with a copy of the cover
pages, Form ETA 9035CP.

(b) Documentation of the fourth labor
condition statement. The employer shall
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develop and maintain documentation
sufficient to meet its burden of proving
the validity of the statement ref-
erenced in paragraph (a) of this section
and attested to on Form ETA 9035 or
9035E. Such documentation shall in-
clude a copy of the dated notice and
the name and address of the collective
bargaining representative to whom the
notice was provided. Where there is no
collective bargaining representative,
the employer shall note and retain the
dates when, and locations where, the
notice was posted and shall retain a
copy of the posted notice.

(c) Records retention;, records avail-
ability. The employer’s documentation
shall not be submitted to ETA with the
labor condition application, but shall
be retained for the period of time speci-
fied in §655.760(c) of this part. The doc-
umentation shall be made available for
public examination as required in
§6565.760(a) of this part, and shall be
made available to DOL upon request.

[656 FR 65659, 65676, Dec. 20, 1994, as amended
at 656 FR 80221, Dec. 20, 2000; 66 FR 63302, Dec.
5, 2001; 70 FR 72563, Dec. 5, 2005]

§655.735 What are the special provi-
sions for short-term placement of
H-1B nonimmigrants at place(s) of
employment outside the area(s) of
intended employment listed on the
LCA?

(a) Subject to the conditions speci-
fied in this section, an employer may
make short-term placements or assign-
ments of H-1B nonimmigrant(s) at
worksite(s) (place(s) of employment) in
areas not listed on the employer’s ap-
proved LCA(s) without filing new labor
condition application(s) for such
area(s).

(b) The following conditions must be
fully satisfied by an employer during
all short-term placement(s) or assign-
ment(s) of H-1B nonimmigrant(s) at
worksite(s) (place(s) of employment) in
areas not listed on the employer’s ap-
proved LCA(s):

(1) The employer has fully satisfied
the requirements of §§655.730 through
655.734 with regard to worksite(s) lo-
cated within the area(s) of intended
employment listed on the employer’s
LCA(s).

(2) The employer shall not place, as-
sign, lease, or otherwise contract out
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any H-1B nonimmigrant(s) to any
worksite where there is a strike or
lockout in the course of a labor dispute
in the same occupational classifica-
tion(s) as that of the H-1B non-
immigrant(s).

(3) For every day the H-1B non-
immigrant(s) is placed or assigned out-
side the area(s) of employment listed
on the approved LCA(s) for such work-
er(s), the employer shall:

(i) Continue to pay such worker(s)
the required wage (based on the pre-
vailing wage at such worker’s(s’) per-
manent worksite, or the employer’s ac-
tual wage, whichever is higher);

(ii) Pay such worker(s) the actual
cost of lodging (for both workdays and
non-workdays); and

(iii) Pay such worker(s) the actual
cost of travel, meals and incidental or
miscellaneous expenses (for both work-
days and non-workdays).

(c) An employer’s short-term place-
ment(s) or assignment(s) of H-1B non-
immigrant(s) at any worksite(s) in an
area of employment not listed on the
employer’s approved LCA(s) shall not
exceed a total of 30 workdays in a one-
year period for any H-1B non-
immigrant at any worksite or com-
bination of worksites in the area, ex-
cept that such placement or assignment
of an H-1B nonimmigrant may be for
longer than 30 workdays but for no
more than a total of 60 workdays in a
one-year period where the employer is
able to show the following:

(1) The H-1B nonimmigrant con-
tinues to maintain an office or work
station at his/her permanent worksite
(e.g., the worker has a dedicated
workstation and telephone line(s) at
the permanent worksite);

(2) The H-1B nonimmigrant spends a
substantial amount of time at the per-
manent worksite in a one-year period;
and

(3) The H-1B nonimmigrant’s U.S.
residence or place of abode is located in
the area of the permanent worksite and
not in the area of the short-term work-
site(s) (e.g., the worker’s personal
mailing address; the worker’s lease for
an apartment or other home; the work-
er’s bank accounts; the worker’s auto-
mobile driver’s license; the residence of
the worker’s dependents).
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